
 

International Journal of Business Economics and Management Research 
Vol. 8, Issue 1,   January 2017 Impact Factor: 4.963    ISSN: (2229-4848) 
www.skirec.org Email Id: skirec.org@gmail.com 

 

 
      

 
Page 48 

ACTIVISM OF INDIAN JUDICIARY FOR THE IMPLEMENTATION OF 

ARTICLE 21 

Vipin Kumar 

Abstract 

Article 21 is one of the prime Articles included in Part III of the Constitution of India managing 

principal rights. Basic rights recorded in Part III are enforceable against State as characterized 

by Article 12 of the Constitution of India. State incorporates the Government and Parliament of 

India and the Government and the Legislature of each of the States and all neighborhood or 

different experts inside the region of India or under the control of the administration of India. As 

set around Article 13 laws conflicting with or in discrediting of principal rights to the degree of 

such irregularity or disparagement are dealt with to be void. The State is likewise urged not to 

make any law which takes away or condenses the rights presented by Part III of the Constitution 

of India and any law made in repudiation of Article 13 might, to the degree of the negation, be 

void. So far as Article 21 is concerned it sets out that no individual might be denied of his life or 

individual freedom with the exception of as per system set up by law. The debatable question is 

what is the right essence of "life" as included by the said Article. Will it incorporate appropriate 

to vocation or ideal to work or will it suggest just uncovered physical presence. 

1. INTRODUCTION 

"The major ideal to life which Article 21 

manages is the most valuable human right 

and 'structures the circular segment of every 

other right'. Besides, this Article has given 

to the general population of India as much 

they have needed from it. We are certain; it 

is equipped for giving more, in the event 

that they would so need in future. The 

establishing fathers has maybe not pictured 

that a short arrangement they were 

exemplifying in the Constitution has so 

much possibility[1]. Scarcely ever such an 

arrangement has made so long walks as this 

Article[2]. Dr. Ambedkar and an extensive 

piece of the Constituent Assembly who has 

'felt disappointed' with the compass of 

Article 15, as was Article 21 numbered in 

the draft constitution, to "adjust" which 
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Article 15A was embedded, must feel glad 

in the paradise as a result of the monstrous 

substance poured in Article 21 by lesser 

mortals. The excursion is proceeding in all 

its majesty[3]. Law is never still; it can't be. 

It has likewise to be formed by deft hands to 

meet the test of time, as, it has been well 

said that life of law is not rationale, it 

understands".  

This Article is framed in an antagonistic 

shape and charges the State not to deny any 

individual not really just a national, of his 

life or individual freedom aside from as per 

methodology built up by law. It is proverbial 

that the State can deny any individual of his 

life or individual freedom just through the 

medium of operation of any law which is a 

legitimate law. On the off chance that any 

procedural law can legitimately deny any 

individual of his life or individual freedom it 

ought to agree to the prerequisite s such: The 

methodology set around the said law ought 

to be accordingly of substantial practice of 

authoritative power by the concerned law 

making specialist [4]. 

Features of Article 21 

Without a doubt initially when this Article 

was cleared by the Constituent Assembly for 

its incorporation in the Constitution the 

establishing fathers stressed the expression 

"life" or the term 'individual freedom' with 

uncommon reference to imprisonment 

according to the built up method under any 

lawful and legitimate law. In any case, the 

term 'hardship of life' as utilized by Article 

21 in its present frame can't really mean 

aggregate annihilation of just physical 

presence. The expression "life" as utilized 

by Article 21 has gotten an extended 

significance in the light of a progression of 

choices of Supreme Court. Life can be 

quenched or turned out to be useless for any 

individual who can't have satisfactory fiscal 

support or monetary sustenance. In the event 

that a man is ravenous and starving life for 

him is not worth living. He might be just 

"breathing" yet he would not live 'life'. Such 

eager individuals are inclined to confer any 

kind of offense for squeezing out their 

hopeless presence. It is with a view to keep 

away from such craving of people dwelling 

in India that the establishing fathers can be 

said to have authorized Article 21 ordering 

upon the State not to deny any individual of 

his "life" aside from by method built up by 

law[5]. Hence, the expression "life" as found 

in Article 21 should fundamentally include 

with its crease ideal to satisfactory job and 
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work so that the concerned individual is not 

diminished to the shadow of his genuine self 

and does not simply remain a breathing 

skeleton. It is obviously genuine that Article 

21 is framed in a negative term as diverged 

from Article 19(1) (g) which is in positive 

terms. 

Administration Action 

In post-autonomy India, the consideration of 

express arrangements for 'legal survey' were 

important with a specific end goal to offer 

impact to the individual and gathering rights 

ensured in the content of the Constitution. 

Dr. B.R. Ambedkar, who led the drafting 

board of trustees of our Constituent 

Assembly, had depicted the arrangement 

identified with the same as the 'heart of the 

Constitution'[6]. Article 13(2) of the 

Constitution of India recommends that the 

Union or the States might not make any law 

that takes away or shortens any of the 

crucial rights, and any law made in 

repudiation of the previously mentioned 

command should, to the degree of the 

negation, be void [7]. 

2. JUDICIAL ACTIVISM IN INDIA 

In India the Fundamental Right to Life and 

Personal Liberty (Article 21) that is 

deserving of an intensive investigation of the 

British Raj to Swaraj has a long history. 

Assemblies in India appropriate to life and 

individual freedom is a vital commitment to 

the field, yet ordinarily they have tightened 

their improvement Group. Article 21 of 

Indian life and individual freedom and the 

guidelines area will highlight the desires of 

the specialists [8].  

a) Concepts of Right to Life 

"Each individual of life, freedom 

and security of individual is."20 

Undoubtedly the most crucial of 

all rights is the privilege to life. 

In its unique importance of 

Article 21 was translated as a 

central right is not worth a 

specify. As translated and 

connected by the Supreme Court 

of India in this part will look at 

the privilege to life. India, 1950, 

Article 21 gives that, "No 

individual with the exception of 

as per strategy built up by law 

might be denied of his life or 

individual freedom." 
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b) b. Concepts of Personal 

Liberty 

Opportunity of the person to be 

ensured by national courts is one 

of the most established 

concepts21. Until 1215, the 

English Magna Carta (1) No 

Freeman should be taken or 

detained, given that, However, 

By the law of the land. Eighteen 

words short section treasure the 

goals of opportunity, which is of 

the best significance for those. 

What could be more imperative 

than opportunity? India 

"flexibility" idea has gotten a 

significantly more far reaching 

elucidation [9]. 

c) c. Concepts of Judicial 

Activism 

The term 'legal activism' has not 

been characterized anyplace in 

the Constitution of India nor it 

has been characterized in any 

Indian statute. Some lexicon 

meanings of legal activism are 

accessible.  

"A logic of legal law-production whereby 

judges permit their own perspectives about 

open strategy among different variables to 

control their choices; for the most part with 

the proposal that disciples of this rationality 

tend to discover protected infringement and 

will disregard point of reference.”[10] 

3. TYPES OF JUDICIAL ACTIVISM 

In spite of the fact that diverse meanings of 

'legal activism' are accessible, it has been 

classified principally into two sorts. In 

America, legal activism is classified either 

as traditionalist or as liberal. "The 

underlying time of American sacred history 

was described by preservationist legal 

activism where the Federal Supreme Court 

was unwilling to permit the States or the 

Congress to pass enactment that would 

direct social or monetary issues [11].”
 

Emergency Judicial Activism 

The crisis was opposed and in the races to 

the Lok-Sabha held in 1977, the crisis 

administration was rejected at the surveys. 

The counter crisis talk included support for 

conservation of the Constitution. The Janata 

Government that came after the crisis 

canceled the majority of the disagreeable 
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corrections go by the crisis administration. 

The Shukla choice had revelaed how 

powerless the Court could be against a 

hegemonic official. The Court may have 

understood that it needed to have its own 

particular political support if it somehow 

managed to resist another strike on it by the 

official. Legal activism of the post-crisis 

period may have been roused by the crisis 

experience[12]. The Court may have 

understood that its freedom and lack of bias 

towards different political arrangements 

relied on the support of the general 

population. Post-crisis activism plainly 

denoted the Court's separation from lawful 

positivism. The Court accepted an open door 

to grow the privileges of the general 

population through liberal understanding of 

the established arrangements in regards to 

one side to correspondence and the privilege 

to individual freedom. Its approach was like 

that of the US Supreme Court, which joined 

the initial ten changes in the Fourteenth 

Amendment, which alone was pertinent to 

the states, and along these lines made the 

whole bill of rights relevant to the states 

[13]. 

Social Action Litigation 

The changed principles of locus stand 

empowered many matters to come to court. 

This is prominently known as open intrigue 

case. Baxi calls it social activity prosecution, 

which is a more fitting name. "Such case has 

been against infringement of human rights, 

for legitimate and productive administration, 

and against ecological corruption. Amid the 

principal period of PIL, the accentuation 

was on human privileges of the weaker areas 

of society. This included detainees, under-

trial detainees, reinforced workers, sloppy 

workers, or ladies in defensive homes. Amid 

the second stage, the accentuation moved on 

administration. Educator Wadhwa appealed 

to the Court against declaration of laws in 

Bihar, lawyers requested of the Court 

against subjective end of legal arrangements 

and exchanges of judges, and M.C. Mehta 

documented petitions against private 

organizations' or government's negligence of 

hostile to contamination safe watchmen, 

against the disintegration of the Taj, and 

against contamination of the waterway 

Ganges. 

Authenticity of the Court relies on an 

inclination among the general population 

that its choices are principled, objective, and 

just. Such an inclination is fortified by the 
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sacred arrangements that guarantee freedom 

of the legal. It is the conviction of the 

general population that the Court is 

autonomous and objective, that gives the 

genuine authorize to its choice and requests. 

The Court's choices and requests are obeyed 

in light of the fact that the general 

population and also the political players 

consider that they will undoubtedly obey 

them and oppose any noncompliance to 

them. And still, at the end of the day a 

refractory minority may now and again 

ignore them. The law of disdain of court is 

required to be conjured against them. 

There are three types of contempt:  

1. anything said to preference the Court 

while a matter is pending before it 

(such matters are known as 

subjudice);  

2. defiance of a court arrange, and  

3. scurrilous feedback of the Court with 

a view to acquiring it disparagement 

or disdain.  

With the rise of open intrigue case and 

presumption of more extensive sacred part 

by the Court, the law of hatred need an 

aggregate redesign. 

4. HISTORICAL BACKGROUND OF 

ARTICLE 21 

Human consistent all through mankind's 

history is an idea that has been produced. 

All through the ages the unpredictable laws, 

traditions and religions bargain. Singular 

rights are references to the codification of 

the law are the primary case of a tablet of 

Hammurabi.  

Around 4000 years back, Sumerian tablet 

was worked by King Hammurabi. 

Considered primitive by all accounts, the 

282 arrangement of laws made a point of 

reference for the legitimate framework. This 

sort of point of reference and legitimately 

restricting archive that shields individuals 

from subjective provocation and discipline. 

The idea of human rights, counteractive 

action of discretionary abuse started to take 

more prominent significance than the one 

where it was in old Greece. Human rights, 

rights that have turned out to be 

synonymous with regular rights spring from 

the common law. Socrates and Plato, as 

indicated by Greek custom, common law is 

basically the characteristic request of the 

universe; nature mirrors the will of the 

divine beings who control the law. In spite 
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of this hypothesis, human rights, common 

rights are major contrasts amongst today and 

the past. The crucial reasoning of human 

rights emerged from the possibility of 

positive law. 

Evolution of Article 21 

Indian courts deciphered the ambit of 

appropriate to life barely for very nearly 

three decades spreading over in the vicinity 

of 1950 and 1977 wherein, in the point of 

interest decision of the Supreme Court in 

A.K. Gopalan v. Condition of Madras it was 

held that the privilege to life under Article 

21 was totally unrelated of the central 

flexibilities ensured under Article 19. This 

implies Article 19 was not to apply to a law 

influencing individual freedom to which 

Article 21 would apply. It was further held 

in the A.K. Gopalan case that a law 

influencing appropriate to life and individual 

freedom couldn't be proclaimed unlawful on 

grounds of its inability to ensure normal 

equity or due methodology. In this manner, 

a law recommending an out of line and self-

assertive method could deny a subject of his 

entitlement to life and individual freedom 

the length of such law was established by a 

substantial lawmaking body. 

Person with Disability Act, 95 

The Persons with Disabilities (Equal 

Opportunities, Protection of Rights and Full 

Participation) (Act) was passed by the Union 

Parliament in 1995 and this checked 

concentrate on the requirement for disposing 

of all boundaries to full interest of impaired 

people in the general public. The Act joins 

arrangements for non-separation and 

governmental policy regarding minorities in 

society separated from weaving these 

standards alongside the command to give 

rise to circumstances in training and work to 

crippled people. 

5. OBJECTIVES OF THE STUDY 

The following types of objectives/purpose 

are laid down for the present study 

1. To analyze various legal measures 

proposed and undertaken at national 

level regarding judicial activism 

towards protection and promotion of 

right to life and personal liberty 

under Article 21 of Indian 

constitution. 

2. To evaluate the impact of steps taken 

by the judiciary in this regards and 
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search out the reasons of its 

implementation.  

3. To analyze, how judicial Activism 

can increase awareness in society 

and how can change the attitudes of 

society about the right to life and 

personal liberty under Article 21 of 

Indian constitution. 

4. To analyze how the Indian judiciary 

appears to have become overactive 

in reference to hurting governance 

and is often accused of judicial 

overreach. 

Primary Hypothesis: The main hypothesis 

is illustrated as below: 

H01: The Judicial Activism has a vital 

impact over the implementation and 

promotion of Article 21 of Indian 

Constitution. 

 

6. CONCLUSION 

Article 21 is perpetual and without a doubt 

to state that the article 21 is a welfare bit of 

the enactment; its degree is over and over 

reclassified and re-augmented. No crucial 

right was ever translated with any astuteness 

and intensity as of the article 21. Legal 

activism and reasonable legal understanding 

of legitimate arrangements is the way to 

open welfare in all lines of activity, this is 

the thing that article 21 is a case of-all 

lawful and legal knowledge must be outlined 

in the accompanying words 

'Saluspopuliestsupremalex', the soul of 

professional bono publico.  

In the Constitution alongside the privilege to 

the life and individual freedom ensured to 

live there. It is with life and freedom, 

property, flexibility from the industrialist 

perspective focuses, which was incorporated 

into the Constitution, was the main 

American. "Law" or due procedures and the 

individual freedom are the privilege to life, 

regardless, one of the exemptions specified 

in Constitution. The protected level and the 

privilege to life and individual freedom to be 

documented at first in a restricted get to. It is 

intriguing to note that the life and flexibility 

is the privilege of the Constitution. Framing 

some portion of the lives of the individual 

flexibility and human rights, the rights, the 

Constitution has not veered off from that 

experience was to uphold human rights have 

been a successful and capable instruments. 

There is additionally a political gathering 
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with most of the governing body, what led 

the nation, the privilege to the individual 

freedom, and particularly the outrages 

submitted there. The privilege to a legal 

control of the governing body and would be 

considered responsible too. 
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