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Abstract 

A child is a child and treats her/him looking into her/his innocent eyes.“Is abducting one‟s own 

child an offence in India? There is no law against Parental Kidnapping or Parental Child 

Abduction in India. If one parent chooses to take the children and restricting the other parent 

from meeting/ talking to the children, there is no law against it. The only option left for the later 

is to go to the court and fight a civil battle, which could last a decade if they‟re lucky!  There is 

nothing the other parent (left behind parent) can do except go through the tedious and lengthy 

court battle. In this research paper, it is attempting to explore the term Parental child 

abduction.” 

1. OVERVIEW 

 ‗Abduction‘ is defined under section 362 of the Indian Penal Code, 1860 as ―an act compelling 

or taking away a person by deceitful means inducing him to go from any place. Abduction, all 

things considered, isn‘t just an offence, rather is a helper demonstration not culpable in itself, but 

rather when it is joined by a goal to submit another offence, it as such ends up noticeably 

culpable as an offence. On account of ‗parental abduction‘, these supposed ‗abductors‘ are the 

vast majority of the circumstances, adoring guardians.‖ The child is ―taken away by a parent to 

some other place as a result of the dread of losing his/her care i.e. such an abduction, as 

expressed prior, is out of overpowering adoration and friendship and not to hurt the child or 

accomplish some other ulterior reason. Despite the fact that many states don‘t have a penal code 

entitled ―Parental Abduction,‖ most have organized their general Abduction laws to 

accommodate a similar kind of offence[1]. 

In re McGrath (Infants), Lindley LJ said: ―The dominant matter for the consideration or the 

Court is the welfare of the child. But the welfare of a child is not to be  

measured by money only, or by physical comfort only. The word welfare must be taken in its 

widest sense. The moral and religious welfare of the child must be considered as well as its 

physical well-being. Nor can the ties of affection be disregarded.‖ 
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2. ELEMENTS OF PARANTEL CHILD ABDUCTION 

There will constitute parental Abduction if a child is taken from parental custody, it is controlled 

by three grounds which includes;  

1. “The legitimate status of the culpable parent, 

2. The presence of any court orders with respect to care, and 

3. The goal of the culpable parent.” 

Grounds to kidnap a child by parent 

“Disagreement with custody order 

Fear of Harm to child 

Revenge against the Other parent”[2] 

3.OBJECT OF THE HAGUE CONVENTION,1980: 

Essentially, ―the Hague Convention, 1980 looks to accomplish two factors in particular—to 

shield a child from the destructive impact of such expulsion; and to secure incite return and re-

reconciliation of the child in a domain of his or her ‗ongoing living arrangement‘, and both these 

targets compare to the particular thought concerning what constitutes the ‗best enthusiasm of the 

child.‖ 

3.1. Points Of The Hague Convention, 1980: 

There is guarantees ―fast technique for the arrival of the child wrongly evacuated to or held in 

contracting to gather its nation of ‗constant living arrangement‘; 

 It guarantees that privileges of care and of access under the law of one of the Contracting 

States are successfully regarded in another Contracting State, 

 It re-builds up existing conditions bet by restoring the child to the nation of ‗ongoing living 

arrangement, 

 An arrival arrange isn‘t the last assurance of the issue of care, rather, it accommodates return 

of the child to the locale which is most suitable to decide the issues of care and get to; and‖ 

 Each nation that has ―marked the Convention more likely than not built up a Central 

Authority, which procedures such applications.‖ The Convention sets out specific parts and 

elements of the Central Authority. This Authority must, bury alive, help find the child; 

support genial arrangements and help process demand a return of the child.‖ 
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4.  263
rd

 REPORT OF LAW COMMISSION: 

―The Hague Convention, 1980, in spite of the fact that uses the word ‗Abduction‘, it isn‘t 

proposed as in a common instance of abduction under criminal law. Thusly, the word abduction 

inside The Hague Convention, 1980, is to be considered as shorthand for a more proper phrasing, 

―wrongful evacuation or maintenance‖ which shows up all through in the content of The Hague 

Convention, 1980. Consequently, at the start, the Law Commission is of the Opinion that the 

word ‗abduction‘ in the present Bill, be shed. In any case, wrongful expulsion and maintenance 

not just purpose genuine preference to the next parent yet may seriously affect the general 

improvement of the child. All the more along these lines, such wrongful evacuation and 

maintenance might be in absolute dismissal or infringing upon the 13 requests of the capable 

court with respect to authority of the child‖.[3] 

4.1The Law Commission Made Counts of Advantages of The1980 Convention 

 The present ―circumstance plays under the control of the abducting custodian. The culpable 

parent now and again usurps the part of the able Court. Earlier India‘s non-signatory status 

had the negative effect on an outside Judge who regularly decreases a parent from taking the 

child to India dreading non-return. The Convention stays away from the issues that may 

emerge in Courts of various nations which are similarly skilled to choose such issues.‖ 

 The ideal arrangement will turn it into a signatory to The Hague Convention and establish an 

Indian International child Abduction Law and make a Central Authority for contact and for 

looking for settling under the watchful eye of assigned existing Indian Courts to determine 

such question to choose outline return or to render choices on justifying. In light of a 

legitimate concern for the child, the stalemate must end. 

 Without a residential law on between parental child abduction in India, all the time offspring 

of such ―NRIs who have grown up abroad turned out to be noiseless casualties of their 

individual conjugal debate when they are coercively brought back by one of the guardians. 

Be that as it may, this is set to change.‖ 

 Like 90 nations that are a signatory to the 1983 Hague Convention on the Civil Aspects of 

―International Parental Child Abduction, a persuasive expulsion of a child from a nation 

where they are constantly dwelling to India may soon turn into an offence. 

 The Hague Convention looks for ―to shield to shield child universally from the unsafe 

impacts of their wrongful evacuation or maintenance and to set up methods to guarantee 

them to provoke come back to the State of their ongoing habitation, and in addition to secure 

insurance for the privileges of access. 

 India is not currently a signatory to The Hague Convention. A nation needs to have a 

residential law set up before it can turn into a signatory. 
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 The number of cases identified with between parental childcare clashes has gone up 

forcefully. The Hague Convention, a multilateral settlement created by The Hague 

Conference on Private International Law gives a quick technique for restoring child taken 

starting with the one-part country then onto the next.‖ 

 The ―Convention was drafted to guarantee the provoke return of the child who has been 

snatched from their nation of routine living arrangement or wrongfully held in a contracting 

state not their nation of ongoing home. 

 The essential goal of the Convention is to safeguard whatever the present state of affairs 

child authority course of action existed instantly before an asserted wrongful evacuation‖ or 

maintenance consequently preventing a parent from intersection worldwide limits looking for 

a more thoughtful court.‖ 

5. LEGAL FRAMEWORK 

As of now, ―there is no particular Indian enactment tending to issues identified with the 

abduction of the child from and into India. However, Law Commission of India had presented 

the 218th Report titledNeed to consent to The Hague Convention on the Civil Aspects of 

International Child Abduction 1980‖ on 30th March 2009.  

Common Aspects of International Child Abduction Bill, 2016 is ―acquainted with the point with 

secure the incite return of child wrongfully evacuated to or held in any Contracting State, to 

guarantee that the privileges of care and access under the law of one Contracting State are 

regarded in the other Contracting States, and to build up a Central Authority and for issues 

associated therewith or accidental thereto. 

The speedier cure is to record a Writ of Habeas Corpus in the High Court or the Supreme Court 

for the return of authority by a parent on the quality of a remote Court arrange or infringing upon 

parental rights. The elective cure is to start guardianship procedures under the Guardian and 

Wards Act, 1890 by driving proof and setting all apt material on the record under the watchful 

eye of a Guardian Judge.‖ The process is bulky, repetitive and tedious.[4] 

6. DOCTRINE WHICH GOVERNS 

The Supreme Court laid down the following principles in its judgment on the case delivered. 

 “The expression Ordinarilyresides in Guardian & Wards Act to be determined also by 

„intention‟ of parties and not merely on residence abroad or overseas nationality. 

 Custody Orders issued by foreign courts not to be taken as conclusive and binding but should 

be considered as just one of the factors or consideration that would go into the making of a 



 

International Journal of Business Economics and Management Research 

Vol. 7, Issue 9,   September 2016 Impact Factor: 4.611        ISSN: (2229-4848) 

 www.skirec.org Email Id: skirec.org@gmail.com 

 

       
 

Page 54 

final decision by an Indian Court. “Objectivity and not abject surrender is the mantra in 

such cases, says the apex court‟s order. 

 Habeas Corpus petitions being summary in nature can determine custody issue of children 

present in its jurisdiction and also embark upon a detailed enquiry in cases where the 

welfare of a minor is in question. In Habeas Corpus proceedings, the legality of the detention 

of the alleged detenu in the territorial jurisdiction of the Court will be gone into. 

 The principle of Comity of Courts in child custody cases has generally held that foreign 

judgments are unconditionally” conclusive. However, the welfare of the minor being 

paramount, the Supreme Court now says, Indian Courts are duty bound to examine the 

matter taking the foreign Judgment only as an input for final consideration.”[5] 

7. DEVELOPMENT MADE BY INDIA 

People are looking for such a ―kind of law that deals with these issues and accordingly on June 

22, 2016, the Ministry of Women and Child Development (MWCD) transferred on its site a 

proposition to institute a draft of the Civil Aspects of International Child Abduction Bill, 2016. 

This was considered as it was basic to have an empowering enactment in India before the 

increase to The Hague Convention. The proposed Bill, to be renamed as the Civil Aspects of 

International Child Abduction Bill, 2016, was set on the Ministry‘s site for remarks till July 13, 

2016. Ideally now, the last form may discover Parliament‘s endorsement to end up plainly a 

classified law. 

The proposed Bill considers the expulsion to or the maintenance of a child in India to be 

wrongful in the event that it is in rupture of privileges of authority ascribed to a man, an 

organization, or some other body, either together or alone, at a place where the child was 

routinely occupant instantly before the evacuation or maintenance. It additionally stipulates that 

the evacuation to or the maintenance in India of a child is to be viewed as wrongful where at the 

season of expulsion or maintenance those rights were really worked out, either together or alone, 

by a man, an organization or some other body, or would have been so worked out, however for 

the evacuation‖ or maintenance. 

The draft Bill was readied following a reference made by the Punjab and Haryana High Court to 

the Law Commission of India to consider ―whether proposals ought to be made for authorizing a 

reasonable law and for marking The Hague Convention. The High Court had made this reference 

when a minor child stayed untraceable after she was expelled from the by right guardianship of 

the court and taken abroad by abusing an interval request of 2006. The court had seen in its 

request that for a need of the Indian government agreeing to The Hague Convention or instituting 

a household law, a child would keep on being cheerful far from and to India, with courts and 

specialists remaining by in give up‖. 
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7.1 AwarenessProgrammes 

―Bring Our Kids Home‖ is an ―association established by left behind guardians, whose kids have 

been abducted to India from the United States. They bring issues to light about International 

Parental Child Abduction (IPCA) inside the group and supporter for the provoke return of all 

stole American kids, casualties of this wrongdoing.‖ 

Through training, ―activism and support, they expect to change the way worldwide child 

abduction is seen and treated in the United States and India. Child abduction is child abuse and it 

is crime against kids and their deserted parent. They additionally try to have a wide coalition of 

help from Government, child‘s rights group, legitimate community, media and in particular 

overall population 

In India, there is ―various organization as well as NGOs which are working on and for the 

maintenance and enforcement child right. Child Rights and shared parenting (CRISP) is a Non-

Governmental Organization (NGO) founded recently by a group of citizens, who recognize the 

serious effects of parental alienation on children due to single parent families on account of 

divorce or separation. CRISPalso focuses on furthering the rights of a child to remain connected 

with both parents. While most NGOs pertaining to children deal with issues related to child 

labor, education etc.  They also deal with issues related to the unquestionable right of children to 

be cared for by both biological parents.‖[6] 

8. CONCLUSION 

It is concluded that ―in the absence of proper laws a case of ―abduction‖ by one parent, is treated 

as a case of a custody battle. If a country has signed the treaty, a court in the country where the 

child had been residing, passes an order that a child is returned. The court in the country where 

the child has been brought to passes a mirror order. This is not an order of custody. It just means 

that the child is taken back to the country of habitual residence where both parents may then file 

for custody. Bring Our Kids Home is an association established by left behind guardians, whose 

kids have been abducted to India from the United States. They bring issues to light about 

International Parental Child Abduction‖ (IPCA) inside the group and supporter for the provoke 

return of all stole American kids, casualties of this wrongdoing. 

Through training, ―activism and support, they expect to change the way worldwide child 

abduction is seen and treated in the United States and India. Child abduction is child abuse and it 

is crime against kids and their deserted parent. They additionally try to have a wide coalition of 

help from Government, child‘s rights group, legitimate community, media and in particular 
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overall population. In India, there is various organization as well as NGOs" which are working 

on and for the maintenance and enforcement child right.  
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