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Rent, or more accurately, the right to unacccued rent, is a species of incorporeal 

hereditament,
1
 and is to be classed as real, as distinguished from personal, property.

2
 

Elements and Essentials: 

 The term "rent" usually implies the elements of neriodielty and certainty. It is 

applicable to compensation for the use of lands and tenements corporeal, and is something, 

not necessarily money, which a tenant renders out of the profits of the land which he enjoys.  

Basis of Liability for Rent: 

Liability for rent at common law arises out of privity either of estate or of contract, 

but under some statutes, one who is in possession of real estate without special contract is 

liable for rent to the owner or person entitled to possession.      

Deposits and Other Security: 

The lessor and the lessee may properly enter into an agreement whereby security is 

given for the payment of rent or the performance of the other covenants of the lease.
3
 The 

tenant's agreement to provide security for the payment of rent is a condition rather than a 

covenant.
4
 

A failure to pay rent when due usually confers on the person entitled to the rent a right 

recover it by action,
5
 such an action being distinguishable from an action for a breach of a 

contract by the lessee,
6
 from an action for damages for a breach of covenant to pay rent 

                    
1
 Ill. – People ex rel. Hargrave v. Phillips, 67 N.E. 2d 291, 394 Ill. 119. 

2
 Ill. – People ex rel. Hargrave v. Phillips, 67 N.E. 2d 291, 394 Ill. 119. 

3
 U.S. – In re American Cork Industries, C.C.A.N.Y., 54 F. 3d, 740. 

4
 Cal. – BakerefieldImpr. Co. v. Bakerefield Theater Co., 181 P. 851 40 Cal.App. 703.  

5
 Ala. – Edwards v. Altmayer, 18 So.2d 471, Ala. App. 459. 

6
 Ark. – Mc Adams v. Coulter, S.W. 2d 13, 176 Ark. 1203. 

Cal. – Corpus Juris cited in Lenihan v. Baggiani. 99 P. 3d 577, 673, 37 Cal. App. 3d 356. 36 C.J. P. 238 

note 32.  
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accruing subsequently to a removal by dispossess proceedings,
7
 and from an action for use 

and occupation.
8
 The landlord may use for rent, even though the lease authorizes him to 

declare a forfeiture on nonpayment of rent and sell the improvements;
9
 and where the 

landlord has distrained and sold for a part of the rent due, he may recover the residue by 

action or counterclaim.
10

 The existence of a summary remedy for possession does not bar an 

action for rent.  

An action for rent is a personal, not a real, action;
11

 and it is an action ex contracts.
12

 

 

Grounds : 

While by virtue of statute in some jurisdiction it is not necessary to show the 

existence of the relation of landlord and tenant,
13

 or of an express or implied agreement to 

pay rent,
14

 generally, in order to sustain an action for rent, the relation of landlord and tenant 

must have existed between the parties,
15

 by agreement, express or implied;
16

 and an action for 

rent may not be predicated on breach of an agreement to lease in the future.
17

 It is not 

necessary, however, that the relation should have been created by deed,
18

 or that plaintiff 

should have held title to the premises. On the transfer of the reversion an attornment in 

express words is not necessary as a basis for the recovery of rent by the transferee.
19

 

Necessity of occupancy. It is not necessary that defendant should have occupied the 

premises under the lease where the action is on an express covenant,
20

 provided there is a 

demise and the lessor is not at fault in preventing actual enjoyment of the premises by the 

                    
7
 N.Y. – Slater v. Von Chorus, 104 N.Y.S. 906, 120, App. Div. 16.  

8
 N.Y. – Machson v. Katz. 187 N. Y.S. 411. 

9
 N.Y. – Tate v. Neary, 65 N.Y. S. 40.52, App. Div. 78. 

10
 N.Y. – Cornell v. Lanb. 20 Johns. 407.  

11
 Mo. – Adams v. Blecker, 33 Mo. 403. 

12
 Mass. – Patten v. Deshon, Gray 326. 

13
 Okl. – Mays v. Anderson. 1 P.2d 705, 150 Okl, 365 – McBrayer v. Miller, 200 P. 988, 83 Okl. 179. 

14
 Okl. – Mays v. Anderson. 1 P.2d 705, 150 Okl, 365 – McBrayer v. Miller, 200 P. 988, 83 Okl. 179. 

15
 Mass. Wunech v. Donnelly, 19 N.E. 2d 70, 302 Mass. 286- Moskow v. Fine, 193 N.E. 150, 292 Mass.233. 

16
 Neb. – Cavett v. Graham, 122 N.W. 846, 85 Neb. 153. 

17
 N.Y.-Ettinger v. Sohuek, 143 N.Y.S. 481, 81 Misc. 196.   

18
 Mo. – Edmunds v. Electric Light & Power Co., 76 Mo. App. 810. 

19
 Mo. – Startuck v. Avery, 112 S.W. 33, 132 Mo. App. 542. 

20
 Ill. – Union Pac. R. Co. v. Chicago, R. I. & P. R. Co. 45 N.E. 488, 164 Ill. 88 

http://www.skirec.org/


 

ECONSPEAK: A Journal of Advances in Management IT & Social Sciences, 
 Vol. 8, Issue 1, January 2018  Impact Factor 5.132   ISSN: (2231-4571) 
 www.skirec.org Email Id: skirec.org@gmail.com 

 

 
An International Double-Blind, Peer Reviewed, Refereed Open Access Journal - Included in the International Indexing 
Directories 

 

Page 101 

lessee:
21

 and it has been held that it is not necessary to show occupancy where the action is on 

notes given pursuant to an express agreement.
22

 

Distress : 

Distress for rent in Arrears in an ancient common-law remedy and it is a product of 

early feudal tenures; but the ancient common-law distress has been modified, enlarged and 

regulated by statute so that it has become very much a statutory remedy. 

In its original common-law form it is the right or remedy of the landlord to seize 

whatever movables he finds on the premises out of which the rent issues, and to hold them 

until rent in arrears is paid and a power of sale was subsequently given to the distrainer by a 

statute of William and Mary. The right of distraint, before it is exercised, does not constitute 

a lien, and it in no way encumbers the right of the tenant. As a rule the remedy by one party 

against another to which of necessity there must be a plaintiff and a defendant, but is a 

proceeding in rem against  the property. At common-law and under some statutes it is not 

even a judicial proceeding, but under some statues, it constitutes, or may be converted into, 

an action for rent. The only purpose of distress is to collect rent or to have a judicial 

determination that rent is or is not due. 

In a number of jurisdictions the common-law remedy of distress for rent has been 

recognized or affirmed by statute with changes and alterations to adapt it to existing needs or 

condition. In a number of other jurisdictions the common-law remedy has never been adopted 

or, it has been in force, it has been abolished by statute or the remedy has been superseded.  

 

Scope of Remedy: Claims Enforceable  

At common law rent service was the only kind of rent to which distress was 

incident;
23

 but an early statute, 4 George II chapter 28, abolished all distinctions between the 

several kinds of rent so far as to give the same remedy by distress in all cases.
24

 Unless 

otherwise provided by contract, the landlord's remedy by distress does not lie for the 

                    
21

 Ill. – Union Pac. R. Co. v. Chicago, R. I. & P. R. Co. Supra.  
22

 Tex.-Pressler v. Barreda, Civ. App. 157 S.W. 435.  
23

 N.H. – Standish v. Moldawan, 37 A.2d 785, 93 N.H. 204.  

36  C.J. P. 536 Note 30. 
24

 N.H. – Standish v. Moldawan, Supra.  

36  C.J. P. 535 Note 32. 
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collection or any debt other than rent;
25

 nor is it a remedy for the breach of any covenant or 

condition of the lease other than that for the payment of rent.
26

 Accordingly covenants that 

relate to the use of the premises, but not to the payment to the use of the premises, but not to 

the payment to the lessor for the use, do not give the right to distrain.
27

 Also distress does not 

lie for the recovery of interest on rent in arrears
28

 or for attorney's fees incurred by the 

landlord.
29

 A provision in a lease that the landlord, on the happening of a specified event, 

may at his option either terminate the tenancy or recover a year's rent in advance does not 

impose a penalty above, and independent of, the usual rent, and accordingly the landlord may 

resort to distress on the happening of the event specified;
30

 and wher property is leased for a 

yearly rent payable quarterly, with a stipulation that the lease may give up the lease on six 

months' notice and the lease wishing to give up the lease, agrees to add a specified sum to the 

rent then due in lieu of the notice, in sum so added constitutes rent and may be distrained 

for.
31

 

Where personalty on the premises is leased with the premises by one contract, the 

whole sum is rent and collectable by distress;
32

 but distress does not lie for the purchase price 

of property consumed in the use of the premises since it is not rent,
33

 Ordinarily a covenant to 

pay taxes is not a covenant to pay rent, enforceable by distress;
34

 nor is a covenant to pay 

water rates.
35

 However, if the tenant agrees to pay taxes as part of the rent, the landlord may 

distrain for them;
36

 and this applies where the tenant makes a like agreement to pay water 

                    
25

 Pa. – thal v. Sehrelbman, 176 A. 532, 116 Pa. Super. 331. 

36  C.J. P 536 Note 31. 
26

 Pa. – Thal v. Sehrelbman, supra Chandlee v. Todd, Com. Pv., 55 
27

 Ill. – Tanton v. Boomgaarden, 32 Ill. App. 506. 
28

 Ga. – Jones v. Findley, 10 S.E. 641, 84 Ga. 53. 
29

 U.S. – Dermett v. Wallach. D.C., 1 Wall. 61, 17 L.Ed. 680. 
30

Pa. – Brishen v. Wilson, 60 Pa. 463. 
31

 Ga. – Sapp. V. Elkins, 54 S.E. 93, 195 Ga. 459. 
32

 Ga. – Cranston v. Rogers, 10 S.E. 364, 33 Ga. 750. 
33

 Pa. – Zug v. Watson, 19 Pa. Dist. & Co. 571, 47 York Leg. Rec. 147- Lybarger v. Haupt.10 Pa. Dist. & Co. 

728.9 Northumb. Leg. J. 6.  
34

 Pa. – Evans. V. Lincoin Co. 54 A. 331, 204 Pa. 448- Thal v. Schrelbman, 176 A. 532. 116 Pa. Super. 331. 
35

 U.S. – Irving Trust Co. v. Burke, C.C. A.Md. 65 F.2d 730, 58 A.L.R. 377. 
36

U.S. – In re Splex-Alper Co. D. C.N.J. 231 F. 535- MeCann v. Evans.Pa. 185 F. 53, 107 C.C.A. 313. 
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rates
37

 or gas rates;
38

 and distress may lie for expenses or improvement for which the tenant 

agreed to pay as part of the rent.
39

 

The exercise of the right of distraint does not necessarily preclude other remedies if it 

proven inadequate to satisfy the full rent claim. In accordance with statutory provisions, the 

landlord has the remedy of collecting his rent by distress although he has a statutory lien for 

rent.
40

 

 

 Prerequisites of Right to Distrain : 

a. Relation of landlord and tenant 

b. Certain or-fixed rent 

c. Rent due and unpaid 

d. Demand for rent   

(a) Relation of Landlord and Tenant : 

 Unless otherwise provided by contract,
41

 distress for rent is a remedy that may be 

invoked only where there has been an actual demise; in other words, the relation of landlord 

and tenant must exist,
42

 either by express contract or by legal implication.
43

 Accordingly 

distress does not lie against on holding adversely
44

 or against a mere license.
45

 

 Distress by several persons. In order to justify a distress made by several persons, a 

demise by all must be shown, or a title deduced from the original lessor to all if they claim 

derivatively by assignment.
46

 

(b) Certain or Fixed Rent : 

 In order to justify a distress, the demise must be at an agreed rent,
47

 that is, a rent 

certain, or a rent capable of being reduced to a certainty by calculation.
48

 The contract to pay 

                    
37

 U.S. – MeCann v. Evans. Supra.Pa. – FernwoodMasonte Hall Ass'n v. Jones, 103 Pa. 307. 
38

 U.S. – Irving Trust Co. v. Burke, C.C.A. M.d., 65 F. 2d 730, 88 A.L.R. 877-MeCann v. Evans, Pa. 185 F. 93, 

107 C.C.A. 313.  
39

 Pa. – Shamboraky v. Grossinger, Com. Pl., 40 Lack Jur. 169. 
40

 S.C.- Fidelity Trust & Mortgage Co. v. Dayls, 165 S.E. 622, 168 S.C. 400- Hamilton v. Blanton, 93  

S.E. 375, 107 S.C. 142 Right to enforce statutory lien by distress see supra: 661.    
41

Conveyance in fee reserving rent. 
42

 Ga. – Stephena v. Picksring. 15 S.E. 2d 203, 192 Ga. 199- Cleveland v. Watson, 172 S.E. 586, 61 Ga. App. 37 
43

 Ga. – Cleveland v. Watson, 179 S.E. 536, 51 G.a. App. 37- Daniel v. Redford, 170 S.E. 303, 47 Ga. App. 

232- Vickers v. Robinson, 100 S.E. 23, 24 Ga. App. 35. 
44

Ga. – Cohen v. Broughton, 54 Ga. 296. 
45

 Right to mine – An indenture conveying the exclusive right to enter on certain land and mine phosphate rock 

and other minerals for a term of five years has been held to be a lease.   
46

 Pa. – Chicago &Alleghsny Oil & Mining Co. v. Barnes, 52 Pa. 446- Ewing v. Vanarddall, 1 Serg. & R. 370. 
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a rent certain or capable of reduction to a certainty need not be express: It may be implied 

from the circumstance.
49

 

(c) Rent Due and Unpaid : 

Ordinarily, in order to justify a distress, the rent must be due and unpaid at the time of 

the distraint,
50

 and the levy may not be made until the day after the rent becomes due.  

In the absence of statutory or contractual authrozation, the landlord may not distrain 

for rent not yet due even though the renant removes his goods from the demised premises. By 

stipulation in the lease, the entire rent for the balance of the term may become due on the 

tenant's removing, or attempting to remove, his goods from the premises, or because of the 

tenant's breach of a covenant in the lease, and the landlord thus be given the right of 

immediate distress for the entire amount;
51

 but there is other authority which holds that a 

clause in a lease accelerating future unearned rent if the lessee vacates the premises or 

removes his properly there from is not enforceable by distress.
52

 Where payment for advances 

to the tenant is to be made before the tenant vacates the premises, the landlord may distrain 

for the advances if the tenant has made arrangements to move although the term has not 

expired.
53

 

 

(d) Demand for Rent : 

As a general rule a landlord may distrain for rent in arrears without any previous 

demand for payment from the tenant,
54

 but to this general rule there are several exceptions: 

thus where rent is payable at a place off the land, or distress is authorized in case the rent is in 

arrears after being lawfully demanded at such place,
55

 or where the lease stipulates for the 

payment of rent at certain periods of time, or at any time it becomes due,
56

 the landlord may 

                                                            
47

Del. – Banta v. Carroll w. Griffth Co., 171 A. 440 6 W.W. Harr. 93. 
48

Pa. – In re WM. F. Remppls Co., Supra- Stahi v. Mullin, Com. P1.58 Montg.Co. 25. 
49

Ga. – Seruggs v. Gibson, 40 Ga. 511. 
50

Ga. – Cleveland v. Watson, 179 S.E. 536, 51 Ga. App. 37. 
51

 Pa. – Bornstein P. Salerno, 132 a. 700, 285 Pa. 507. 
52

 Pa. – Moyer v. Frankford Crate Co., 2 A.2d 597, 133 Pa. Super. 323 – Corpus Juris cited in Moretti v. 

Zenfino, 193 A. 106, 108, 127 Pa. Super. 286- American Seating Co. v. Murdock, 169 A. 250, 111 Pa. 36 

C.J. P. 539 note 12.  
53

S.C. – Gentry v. Recreation, Inc., 7 S.E. 3d 53, 193, S.C. 429, 128 A.L.R. 748. 
54

 Ky. – Thomson v. Tilton, 59 S.W. 435, 22 Ky.L. 1004.   
55

 Pa. – Bisk Candy Co. v. Stout, 137 A. 612, 280 Pa. 369. 

36 C.J. P. 540 note 37. 
56

N.Y. – Remsen v. Conklin, 18 Johna. 447. 
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not distrain without a previous demand for the rent. Also, where the tenant contracts to pay 

rent in certain commodities according to order, a demand is necessary before the rent may be 

distrained for.
57

 The landlord's acceptance, over a course of time, of rents after the due date 

does not require notice of intention to require strict compliance with the terms of the lease as 

to time of payment in order to put the tenant in default and justify restrain.
58

 

Suspension or Extinguishment of Right to Distrain: 

a. In general 

b. By injunction  

c. By estoppels in pais 

d. By contract  

e. By discharge of rent or matters equivalent thereto  

f. Termination of tenancy.  

 

 

(A) In General : 

 The right to distrain may be limited, suspended, or extinguished by statute,
59

 and the 

right may be subject to special statutes prescribing the period for distraining,
60

 and under 

some statutes the period so prescribed begins to run when the rent becomes due.
61

 Under a 

statue so providing, where a sheriff's execution is issued on the distrained property, the 

constable must withdraw in favor of the sheriff's execution.
62

 

(B) By Injunction : 

 As a rule an injunction to prevent a distraint for rent by a landlord will not be granted, 

since the tenant usually has a complete remedy at law.
63

 However, if the tenant has no 

                    
57

 Ind. – Stowman v. Landis, 5 Ind. 430. 

36 C.J. P. 540 Note 30. 
58

Pa. – Helser v. Pott, 3 Pa. 170. 
59

 Pa. – Bisk Candy Co. v. Stout, 137 A. 612, 289 Pa. 369. 
60

 Pa. – Rieck-Mejunkin Dairy Co. V. Sachs Real Estate Co. 156 A. 748, 103 Pa. Super. 293. 

36 C.J. P. 640 note 25, P 541 note 26, Distress or property in custody of law see infra 231. Statutory 

regulation generally see supra. 875.  
61

Ky. – Loth v. Carty.4 S.W. 314. 85 Ky. 691, 9 Ky.L. 131. 

36 C.J. P. 541 note 39. 

Applicability or general statues of limitations to special remedies or proceedings see the C.J.S. title 

Limitations of Action 102, also 37 C.J. P. 797 note 90-P 798 note 1. 36 C.J. P 641 note 33.   
62

 Ky. – Petty v. Randolph, 3 S.W. 430, 85 Ky. 251, 9 Ky.L.14. 36 C.J. P. 541 note 40. 
63

 In Pennaylvania 
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adequate remedy at law; a court of chancery has jurisdiction to restrain a distress;
64

 and 

attaching creditors of an insolvent may enjoin a sale of the attached property under a 

fraudulent distress for rent.
65

 

(C) By Estoppel in Pais : 

 The right to distrain may be lost through facts creating an estoppels to exercise the 

right of distress.
66

 

(D) By Contract : 

 (1) In General : 

 The right to distrain may be postponed or entirely taken away by a stipulation in the 

lease or by other contract, express or implied.
67

 However, an intention to take away the right 

of distress must be clearly shown.
68

 Where the contract not to distrain is made on condition, 

the landlord may distrain if the condition is not fulfilled.
69

 

 (2) Breach of Govenant by Landlord : 

 Breach of covenant by the landlord will not deprive him of the right to make distress 

for the payment of the rent which is due where the tenant, notwithstanding the breach, had 

remained in possession of the premises;
70

 but if there is no liability for rent because of the 

landlord's breach of covenant the landlord is not entitled to distrain.
71

 If the lessor refuses to 

give the lessee possession of the premises of the day fixed in the lease, and the lessee 

subsequtently occupies the premises, not under the lease but under a new and different 

agreement by parol, the lessor cannot distrain for rent on the first contract.
72

 

 

                                                            
(1) Under law antedating 1920 statute, where consitable had posted notice of proposed sale of distrained 

goods before sheriff's execution thereon was issued. Constable was not required to withdraw in favor of 

sheriff – Mortgage Building & Loan Ase's v. J.B. Van Solver & Co., 165 A. 220, 304 P. 408.  

(2) Under new distraint statute the constable must withdraw and the distraining landlord is relegated to 

claim against proceeds of sheriff a sale. Mortgage building & Loan Ase'n v. J. B. Van solver & Co. supra. 
64

 Ga.- Speed Oil Co. v. Draper Owners Co. 190 S.E. 22, 183 Ca. 783.  
65

 Ga. – south Georgia Trust Co. v. Barlow, 157 S.E. 326, 173 Ga. 166, 36 C.J. P. 541 note 45.  
66

Miss. – Cogburn v. Pollock, 64 Miss. 632. 
67

 U.S. – In re Resenetock, D.C. Md. 1 F. Supp. 830, reveraed on other grounds, C.C.A. Irving Trust Co. v. 

Burke, 66 F. 2d 730, 88 A.L.R. 377. 36 C.J. P 541 note 50. 
68

 S.C. – Parrott v. Malpss, 26 S.E. 894, 49 S.C. 4 36 C.J. P. 541 note 51. 
69

Pa. – Diem v. Raser, 21 Pa. Dist. 258, 36 C.J. P. 541. Note 63 
70

 N.Y. – Nichols v. ?Dusenbury, 2 N.Y. 299.  

Pa. – McDanel v. Mack Realty Co., 172 A. 97 A. 97, 315 Pa. 174- Siddall v. Burke, Com. Pl. 20 Del. Co. 

530.  
71

Pa. – Block v. Dowline, 7 Pa. Dist. 261, 20 Pa. Co. 420. 
72

 N.J. – Oliver v. Phelps. 20 N.J. Law 180. 36 C.J. P. 541 note 57. 
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(E) By Discharge of Rent or Matters equivalent Thereto : 

 Since a landlord's right to distrain for rent depends on his right to maintain an action 

therefore, payment of the rent extinguishes the right to distrain.
73

 Payment to a mortgagee of 

the lessor under threat of legal proceedings may relieve the tenant from further distress.
74

 

The right to distrain is extinguished by an accord and satisfaction of the rent
75

 or by a 

release of liability therefor.
76

 

 

(F) Termination of Tenancy : 

 (1) In General : 

 Under the early common law the right of distress continued only as long as the 

relation of landlord and tenant subsisted, and the termination of that relation extinguished the 

right to distrain.
77

 While a holding over after the expiration of a lease is a continuation of the 

former tenancy and subjects the tenant to a distress, whether the first demise is by deed or 

parol,
78

 the right to distrain is not continued by the execution of a new lease to the same 

tenant for a further term, commencing at the end of the first.
79

 

 (2) Termination of Landlord's Estate : 

In the absence of a statute providing otherwise, the termination o the landlord's estate 

in the demised premises extinguishes the right to distrain.
80

 Since a lease made by a life 

tenant terminates with his death, there can be no legal distress under it for rent thereafter 

accruing.
81

 

(3) Eviction : 

Where the landlord wrongfully evicts the tenant from the whole or any part of the 

demised premises the right of distress is lost
82

 unless the landlord abandons the eviction and 

the tenant continues in possession.
83

  

(4) Surrender of Term : 

                    
73

Pa. – Bulger v. Wilderman, 101 Pa. Super. 168. 
74

N.J. – Oliver v. Phelps, 30 N.J. Law 180. 36 C.J. P. 543 note 97.  
75

 N.J. – Oliver v. Phelps, supra.  
76

U.S. – In re Barnhart.D.C Pa. 4 F. 2d 260- Nogt v. Grenwood. D. C.Pa. 1 F. Supp. 60. 
77

 Md. – Calvert Bidg. &Conat.Co. v. Winakur 141 A. 355, 154 Md. 519. 36 C.J. P. 543 note 8 
78

N.Y. – Conway v. Starkweather, 1 Den. 113. 36 C.J. P 543 note 2. 
79

N.Y. – Webber & Cody v. Shearman.3 Den. 362. 36 C.J. p. 543 note 4.  
80

Pa. – Fee v. Lutz, 65 Pa. Super. 188- Herbst v. Hodgson. 6 Pittash. Leg. J., J.S., 183. 
81

Pa. – Walbridge v. Prudan, 102 Pa. 1. 36 C.J. P. 544 note 32.  
82

 Ill. – Lyneh v. Baldwin. 69 Ill. 210. 36 C.J. P. 545 note 33. 
83

Pa. Brosies v. Clenkowaki, 68 Pa. Super.634. 36 C.J. P. 545 note 34.  
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Where the tenant surrenders the premises to the landlord and the surrender is accepted 

by him, the right of distress is lost and although the lesee continues bound for the rent by an 

express agreement in the deed of surrender, it is a personal responsibility founded on the 

agreement, and the landlord has no right of distress.
84

 Where a lease is surrendered as to only 

a part of the premises, the right to distrain continues as to the residue.
85

 

(5) Death of Tenant : 

It has generally been held that, if a tenant dies intestate, leaving an unexpired term, 

there is not before the appointment of an administrator, any person representing decedent 

between whom and the lessor privity or estate can be said to exist, and hence the right of 

distraint must be at least suspended. By the common law and the English statute, 32 Henry 

VII chapter 37, the remedy by distress was available only against the tenant in tail, in fee, or 

for life, and his representative, and did not extend to the executors of tenants for years. In a 

number of jurisdiction, if a tenant dies, leaving an unexpired term which passes to his 

executor or administrator, the requisite privity between the lessor and such personal 

representative exits, and the goods in the hands remaining on the demised premises may be 

distrained for rent accrued, either before or after the death of the tenant but in other 

jurisdiction this rule does not prevail and there can be no distraint on the deceased tenant's 

good, even though the lease extends the rights and liabilities of the parties to their respective 

heirs, executors administrators, successors, and assigns, or even though the deceased tenant's 

estate is insolvent.
86

  

 

Persons Entitled to Distrain : 

a. In General  

b. Tenants in common: joint tenants 

c. Assignee of landlord; purchaser of premises  

d. Mortgagor and mortgagee  

e. Executors, administrators, Heirs, and devisees.  

(A) In General : 

                    
84

 N.Y. – Bain v. Clark, 10 Johns, 424, Pa. – Appeal of Grsider, 6 Pa. 432. 
85

 N.Y. – Peters v. Newkirk, 6 Cow. 103.  
86

 Pa. – Gandy v. Dickson 3 Pa. Dist. 411 affirmed 31A. 127, 166 Pa. 422. 
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 A tenant who sublets and retains even a day's reversion is entitled to distrain.
87

 

(B) Tenants in Common : Joint Tenants : 

Tenants in common may distrain severally, each for his own share of the rent,
88

 or one 

may distrain in the names of all if not forbidden by the others to do so.
89

 While tenants in 

common should distrain severally, their joinder may properly be regarded as an irregularity in 

the manner of procedure, which is cured by statute.
90

 

Coparceners, Since in law coparceners constitute but one heir, must join in the 

distress,
91

 although one may distrain in the names of all.
92

 

Joint Tenants, One of several joint tenants may, without the assent of his cotenants 

distrain alone for the whole rent in the names of all.
93

 

 

 

(C) Assignee of Landlord : Purchaser of Premises :  

A mere assignment of the right to collect rent from the tenant does not entitle the 

assignee to distrain for the unpaid rent in the absence of a statute otherwise providing.  

A mere assignment of the right to collect rent from the tenant without an assignment 

of the lease or a transfer of the land does not entitle the assignee to distrain for the unpaid 

rent,
94

 and it has been held that an assignment of rent due and unpaid does not entitle the 

assignee to distrain for the accrued rent even though the reversion is also transferred to the 

assignee.
95

 

(D) Mortgagor and Mortgagee : 

 The landlord may distrain for rent although he has mortgaged the demised premises.
96

 

In osme jurisdictions a mortgagee of the demised premises may not distrain for rent due from 

                    
87

 Pa. Ege v. Ege, 5 Watts 134, 36 C.J. P. 546 note 62, 64.   
88

 Pa. – De Courasy v. Guarantes Trust & Safe Deposit co. 51 Pa. 217. 36 C.J. P. 646 note 67. 
89

Md. – Waring v. Blinglus, 63 Md. 53. 
90

 Minn. – Dutcher v. Culver, 34 Minn. 584. 

Pa. – Jones v. Gundrin, 3 Watts & S. 531. 
91

Md. – Waring v. Slingluff, 63 Md. 63. 
92

 Md. – Waring v. Slingluff, supra. 
93

Md. – Waring v. Slingluff, Supra. 
94

 Ky. – Hutsell v. Paris Deposit Bank,43 S.W. 469, 102 Ky, 410, 10 Ky.L. 1841, 30 L.R.A. 403. 

36 C.J. P. 547 note 84.  
95

Pa. – Kenwood v. Dordick, 159 A. 84, 104 Pa. Super. 12. 
96

U.S. – In re W.R. Kuhn Co. Pa., 326 F. 13, 140 C.C.A. 473. 
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the tenant although the mortgagee has received an assignment of the rents and the tenant has 

agreed to pay the rent to him.
97

 

(E) Executors, Administrators, Heirs, and Devisees : 

Originally at common law neither the heirs nor the executors or administrators of a 

man seized and entitled to rents had any remedy for the arrearages incurred in the lifetime of 

the owner of the rents; and to remedy this, in the sixteenth century, the Statute 32 Henry VIII 

chapter 37 was enacted which provided that the executors and administrators might distrain 

for rents due their testator or intestate.
98

 

 Persons against Whom Distress Lies : 

The person named as defendant in the disress warrant is defendant in name only, since 

the warrant is not really directed against a person but against movable property.
99

 The 

question whether distress lies against a person other than the tenant or his successor in privity 

with the landlord generally resolves itself into the question whether his property is seizable 

by the landlord.  

 Property Subject to Distress : 

a. In General : 

b. Property of third person on premises 

c. Property subject to mortgage 

d. Property not on premises 

e. Exemptions and privileges from distress  

(A) In General : 

 Subject to exception existing at common law or created by statute, the general rule is 

that all goods and chattels found on the demised premises are subject to distress. An 

agreement between the parties may enlarge the rights of the landlord as to the property to be 

distrained.  

(B) Property of Third Person on Premises : 

(1) In general 

(2) Property of tenant's wife 

(3) Property of subtenant  

                    
97

U.S. – In re W.R. Kuhn Co. Supra. 
98

 S.C. – Staton v. Guillebeaux, 116 S.E. 443, 123 S.C. 363- Bagwell v. Jamison, 35 S.C.L. 242.  
99

M.d. – Wilhem v. Boyd. 190 A. 823, 172 M.d. 79- Mears v. Parine, 143 A. 591, 166 Md. 66, 63 A.L.R. 1100. 
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(4) Property of tenant's boarders and lodgers   

(5) Property of lessee's assignee 

(6) Property hired or bailed  

(7) Property held under conditional sale  

[1] In General – 

The general rule, subject to limitations and exceptions, is that the landlord may 

distrain the property of a third person if it is found on the demised premises.  

[2] Property of Tenant's Wife – 

The property of a tenant's wife, if found on the demised premises, is liable to distress 

fro rent unless the rule has been changed by statute. 

[3] Property of Subtenant – 

As a general rule the property of a subtenant found on the rented premises may be 

distrained for rent on the home ground that authorizes the goods of a stranger to be 

distrained.  

[4] Property of Tenant's Boarders and Lodgers – 

The goods of a guest at an inn or of a logder or boarder may not be distrained for rent 

due by the keeper of the inn or the loading or boarding house.    

[5] Property of Lessee's Assignee - 

The liabilities of an assignee of a lease are the same as those of the lessee, and his 

goods are to the same extent liable to distress. Notwithstanding a statute protecting the 

property of a third person from distress. 

[6] Property Hired or Bailed – 

In some jurisdiction, in the absence of a statute to the contrary, goods in possession of 

a tenant under a contract of hiring or bailment are subject to the landlord's right of 

distress for rent.  

[7] Property Held under Conditional Sale – 

Goods or chattels held by the tenant under a contract of conditional sale are subject to 

the landlord's right of distress unless the rule has been changed by statute.  

(C) Property Subject to Mortgage :- 
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 Under the general rule that property of a third person on the demised premises is 

subject to the landlord's right of distress for rent, goods mortgaged by a tenant to a stranger 

and left in the tenant's possession on the premises may be seized.
100

 

(D) Property Not on Premises :- 

(1) In general 

(2) Clandestine or fraudulent removal generally  

(3) Removal before rent accrues generally  

(4) Property of third person  

[1] In General – 

Ordinarily a distress may be made only of goods located on the demised premises 

unless a statute provides otherwise.  

At common law, a distress could be made only of goods located on the demised 

premises and this is still the general rule but, if goods located on the demised premises 

have been removed by the tenant, statutes in a number of jurisdiction permit the 

landlord to subject them to distress within a prescribed period of time after the 

removal.  

[2] Clandestine or Fraudulent Removal Generally – 

In accordance with express statutory provisions, if the tenant fraudulently or 

clandestinely remove his property from the demised premises to prevent the landlord 

from distraining it, the landlord may, within a prescribed time after the removal, in the 

absence of a bona fide sale, distrain on the property wherever found.    

[3] Removal before Rent Accrues Generally –  

Under some statutes property may be followed by the landlord only where the 

removal takes place after the rent become due,
101

 but, under other statutes, property is 

subject to distraint, although the removal occurred before the rent became due,
102

 

provided it becomes due within a prescribed time.
103

 The right to distrain in case of 

removal before the rent becomes due may be conferred by contract.
104

 

                    
100

 Ind. – Stevens v. Lodge, 7 Blackf. 594.  
101

 Pa. – Jackson's Appeal, 9 A. 306, 6 Pa. Cas. 43. 36 C.J. P. 564 note 47.  
102

 Va. – Bernard v. McClanahan, 79 S.E. 1053, 115 Va. 453. 36 C.J. P 564 note 49. 
103

 Va. – Bernard v. MeClanahan, supra. 36 C.J. P. 565 note 50.  
104

 Pa. – Moretti v. Zanfino, 193 A. 106, 137 Pa. Super, 236- Rudolph Wurlister Co. or Pennsylvania v. James, 

14 Pa. Dist. & Co. 98. 36 C.J. P. 555 note 52. 
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[4] Property of Third Person – 

The statutes authorizing the distress of property removed from the premises apply 

only to the goods of the tenant or his assignee, not to those of a stranger.
105

 The tenant 

cannot bind a stranger to the lease by an agreement that the landlord may distrain 

goods on lands other than those out of which the rent issues,
106

 and the right given in a 

lease to distrain goods removed from the premises does not apply to a stranger's 

goods.
107

 

(E) Exemptions and Privileges from Distress :- 

 (1) In general 

(2) Property in custodial egis 

(3) Things not susceptible of ownership 

(4) Land and fixtures  

(5) Chooses in action  

(6) Perishable articles  

(7) Things in actual use 

(8) Occupational Privilege; instruments of trade or profession  

(9) Growing crops     

(10) Privilege of trade, manufacture, or commerce 

(11) Claim of exemption  

[1] In General – 

Both by the common law and by statue certain exception and exemptions have 

modified the general rule that a landlord may distrain all goods and chattels on the 

demised premises.    

[2] Property in Custodial egis – 

It is a well settled rule that property in the custody of the law may not be distrained 

for rent but under some statutes, if the landlord is prevented from exercising the right 

to distrain by process of court which takes the tenant's properly in custodial egis, the 

landlord will be protected to the extent of one year's rent.  

                    
105

 Md. – Mears v. Perine, 143 A. 591, 156 Md. 56, 63 A.L.R. 1100.   
106

 Pa. – Boyle v. Coleraine Colliery Co. 155, A. 833, 323 P.a 224- Harpop v. Luts. 53 Pa. Super. 195.   
107

 Pa. – Boyle v. Coleraine Colliery Co., 155 A. 838, 323 Pa. 224- Moxham inv. Corporation v. Thomas Kinzey 

Lumber Co., 159 A. 211. 164 Pa. Super 294. 
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Execution against Tenant- Ordinarily, in the absence of a statute to the contrary, the 

levying of an execution on goods otherwise subject to distress place them in custodial 

egis and protects them from seizure by the landlord.  

Bankruptey, Insolvency and Liquidation – The landlord acquires no lien by levying a 

distress after the filling of a petition in bankruptcy against the tenant. 

The landlord acquires no lien by levying a distress after the filling of a petition in 

bankruptcy against the tenant, although the distress warrant issued before the petition 

was filed.  

 

[3] Things Not Susceptible of Ownership – 

As everything which is distrained is presumed to be the property of the occupant, it 

follows that things wherein a man can have no absolute and valuable property may 

not be distained, and thus, ordinarily, animals ferac nature are not distrainable.  

[4] Land and Fixtures – 

 Land is not subject to distress and ordinarily fixtures may not be distrained.  

Personal property alone is distrainable. According, land is not subject to distress, and 

ordinarily fixtures may not be distrained.  

[5] Chooses in Action – 

Nothing can be taken under a distress but tangible property capable of seizure and 

sale, and therefore, choses in action are not distrainable.  

[6] Perishable Articles – 

Things of a perishable nature, or such as cannot be restored in the same state or 

condition as that in which they were taken, or which must necessarily be damaged by 

removal or severance, are not distrainable at common law. This rule applied to 

sheaves and shocks of grain but they were afterward made distrainable by statute.  

[7] Things in Actual Use – 

Chattels in actual use or in the actual possession and presence of the owner himself 

are not distrainable.      

[8] Occupational Privilege : Instruments of Trade or Profession-  

In accordance with statutory provisions, instruments, tools and apparatus which are 

necessary to the tenant's or profession are conditionally privileged from distraint.  

[9] Growing Crops – 
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Under the common law as modified by the statute of 11 George II c 19, and statutes in 

accordance therewith, growing corps are subject to distress for rent.  

[10]  Privilege of Trade, Manufacture, or Commerce – 

Where the tenant in the course of his business is necessarily put in possession of the 

property of these with whom he deals or of these who employ him, such property 

although in the demised premises, is not liable to distress for rent due from the tenant.  

 

 

 Amount for Which Distress May Be Made : 

Except to the extent to which the right to distrain may be suspended or extinguished 

by statute, the landlord may distrain for all the rent which is due
108

 and his right to distrain is 

not limited to one year's rent.
109

 If the rent is apportion able, distraint may be had for a part of 

it.
110

A distraint cannot legally be made for more rent than is owing.
111

 

Recoupment and Set-Off : 

The general rule at common law is that a claim of set-off, however well founded, does 

not take away the right of the landlord to dsitrain for his rent in full, even on equitable 

grounds; and accordingly, the tenant whose property is distrained may not interpose a claim 

of set-off.
112

 In some jurisdictions, however this rule has been changed by statutes so as to 

give the tenant the right of set-off either generally or in specified cases.
113

 Ordinarily, under 

these statues a distress is not subject to be reduced by a set-off in no way connected with the 

rent contracted on the demised premises,
114

 but under some statutes claims of every nature 

may be deducted from the rent distrained for,
115

 although it must be such that the tenant can 

maintain an independent suit on it.
116

 The tenant may prove overpayments of rent for periods 

                    
108

U.S. – In re MeCoy, D.C. Pa. F. Supp. 759. 
109

U.S. – In re McCoy.D.C.Pa. 7F.supp. 759.S.C. – Maynard v. Bank of Kershaw, 198 S.E. 188, S.C. 160. 
110

Del. – Baker v. Burton, $ Del 10.Va. – Tunis v. Grandy, 32 Gratt. 109. 63 Va. 109. 
111

N.J. – Levigton v. Tuly, 10 A. 2d 641, 126 N.J. Eq. 532. 

Rent due and unpaid as prerequisite to distraint see supra 677 c. Tenant's right of action where landlord 

distrain for more rent than is due see infra 715.a.  
112

 U.S. – Roach v. Burgess. D.C. 20 36 C.J. P. 567 notes 37, 23. 

Recoupment and set-off in actions for wrongful distress see infra : 715. 
113

 Ga. – Mosley v. Lincolnton Bank, 94 S.E. 438, 143 Ga. 181. Va.-Turberville v. Self, 8 Va. 630, 4 call 580. 
114

Ga. – Atlantic Coset Line R. Co. v A. T. Snodgrass & Co., 82 S.E. 153, 14 Ga. App. 668. Pa. – Bentz v. 

Barclay, 144 A. 280, 294 Pa. 200- Milltelia v. Wills, Com. P1, 32 Del. Co. 57. 36 C.J. P. 567 note 40. 
115

Ill- Western Coal & Mining Co. v. Norvell, 213 Ill. App. 218. 36 C.J. P. 567 note 41.  
116

 Ill- Crate v. Kohisaat, 44 Ill. App. 460, Affirmed 32 N.E. 431, 144 Ill 14. 
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previous to that distrained for;
117

 and under some statutes the tenant may set off all legal 

demands against the land lord for previous years, even though the distress was only for the 

current year.
118

 

Impounding : 

 An impounding of goods and chattels subject to distress to the imprisonment or 

security of the property for safe custody until the rent is paid or the period after which the 

property may be sold has elapsed. The distinction between a distress or seizure and the 

impounding of the property is a distinction that affects the substantial rights of the parties and 

this distinction has been preserved. By the earlier common law, distrained property could be 

impounded only by removing it from the demised premises to a public pound, but under the 

Statute of 11 George II Chapter 29, and statutes in conformity therewith, the landlord is 

authorized to impound or otherwise secure the distrained goods upon the demised premises 

without removing them. In some jurisdiction, although the provisions of the Statute of 

George II have not been adopted, by usage the landlord is entitled to leave the distrained 

property on the premises until the lapse of the period allowed by statue the sale thereof. The 

Statute of George II does not relieve the landlord from the necessity of impounding or 

otherwise securing the distress effectually to protect his rights; it only empowers him to turn 

any part to the premises on which the distress is taken into a pound of securing the distress. 

The landlord may take exclusive possession of that part of the premises in which the distress 

is impounded, but in no case should be whole house be locked up to the exclusion of the 

tenant unless it is necessary to the safe-keeping of the distress.  

 

 Care and Use of Property : 

It is the distrainer's duty to see that property taken under a distress is properly cared 

for and applied to the discharge of the rent, and if any loss occurs through his negligence he 

is responsible therefor.
119

 He is bound to use such reasonable care as a prudent and 

                    
117

Pa. – Weber v. Rorer, 25 A. 100.151 Pa. 437. 
118

 Ill – Kellogg v. Boehme, 71 Ill, App. 643 
119

 Del. – Weber v. Vernon, 45 A. 537, 18 Del. 350. Tex – Taylor v. Felder, 23 S.W. 430, G. Tex Civ. App 417, 

reheard 24 B.W. 813, 5 Tex. Civ. App. 417. 
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reasonable man would use with regard to his own property of like character;
120

 but he is not 

bound to exercise extraordinary care of it.
121

 

 Sale of Property : 

At common law the landlord had no right to sell distrained property in payment of the 

rent, but was obliged to keep it as a pledge until it was redeemed by the tenant or the owner.  

By Statute 11 George II chapter 19 $19, a sale made under a distress irregularly 

conducted, as for instance, without the required notice of distress and appraisement, is not 

void; the landlord does not become a trespasser ab initio by reason of any irregularly or 

tortuous act in the disposition of a distress seized; and for any injury sustained by the tenant 

or owner of the goods by reason of the irregularly or tortuous act, the tenant or owner may 

recover the actual damage sustained and no more. In some jurisdiction the principle of the 

Statute of George II has not been adopted; and the sale is rendered void by a failure to follow 

the statutory requirements on which the right to sell is given. A fairly conducted sale should 

be upheld unless substantial defects appear, and minor irregularities will not invalidate the 

sale. Fraud will vitiate the sale. 

b. Notice of Seizure and of Intended Sale  

The landlord, in order to be entitled to sell the distrained goods, give notice of the 

distress in compliance with statutory requirements.  

c. Appraisement of Property  

In accordance with statutory provisions, an appraisement of the distrainedchatteis by 

sworn appraisers is a condition precedent to the sale.       

d. Bond  

In accordance with statutory provisions, the landlord. In order to procure an order of 

sale, is required to give bond conditioned for the payment of damages in case the sale is 

illegally and unjustly made.  

e. Time of sale  

The landlord may not sell until the period of time prescribed by statute has elapsed 

from the taking of the distress and notice thereof.  

f. Conduct of Sale  

                    
120

 Del. – Weber v. Vernon. 45 A. 537, 18 Del. 359. 36 C.J. P. 576 note 85. 
121

 Del. – Weber v. Varnon, supra. 
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In the absence of express statutory regulation, "a sale of distrained property should be 

conducted in the made in which sheriff's or constables' sales are legally conduced.  

g. Disposition of Surplus Property or Proceeds 

Where the statute so requires, any over plus of property or its proceeds remaining 

after sale must be left in the hands of the officer for the use of the owner.  

h. Rights and Liabilities or Purchaser  

A purchaser of the distrained property at a valid sale acquires title thereto. A 

purchaser at an invalid sale acquires no title although he purchases in good faith and for 

valuable consideration.  

i. Liability of Tenant to Owner of Property Sold  

The tenant on whose premises the goods of a strander are distrained for rent is liable 

to the owner if the goods are sold.  

 

 Claims of Third Persons : 

In accordance with statutory provisions, where goods in the possession of a tenant are 

distrained for rent, a person claiming them may interpose his claim and have a trial of the 

right of property
122

 the same as in attachment proceedings,
123

 and the proceeding is equitable 

in its nature.
124

 If a claimant has dismissed his claims and does not have the judgment of 

dismissal set aside, he may not reassert the claim.
125

 

 

 

 Prosecution of Distress as Action for Rent or Ordinary Attachment : 

Under some statutes, on return of a distress warrant to a justice of the peace or a court 

of record, the proceeding becomes and action for rent and proceeds in the same manner as an 

ordinary attachment. Under other statutes there can be no trail until the levy of the warrant 

has been discharged or suspended in part.
126

 

                    
122

Tex. – Reddick v. Elliot, Civ. App. 58 S.W. 48. 36 C.J. P. 582 note 69. 
123

 Ill – Van Wegen v. Grand Aerie F. O. E. 212 Ill. App. 576. 
124

Ga. – Saistury V. MeNure, 116 S.E. 666, 30 Ga. App. 81. 
125

Tex. – 51 S.W. 504, 21 Tex, Civ. App. 69. 
126

Ky. – Rothenburger v. Dix, 71 S.W. 2d 30, 254 Ky. 107. 
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If the proceedings is converted into an action for rent, the action may be maintained 

notwithstanding the premises are situated in another state and the rental contract was made 

there.  

Trial : 

In jurisdiction where the distress is prosecuted as an action for rent, the trial is 

governed by the rules applicable to trials generally. Justices of the peace who issue distress 

warrants for rent alleged to be due in arrears have no judicial power, oil the return of the 

warrant and replevy bond taken under it, to go behind the warrant and determine whether or 

not the rent is due. 

Ordinarily a questions a questions of fact where the evidence is conflicting or where it 

permits of different reasonable inferences, is to be determined by the jury, but if the evidence 

is not conflicting and does not permit of different inferences the question may be taken from 

the jury and determined by the court. Questions of law are for the court.  

 

 Wrongful Distress : 

a. Right of Action : 

As a general rule in action for damages lies for any wrongful distress, whether it is 

illegal
127

 or irregular,
128

 even though judgment by default was taken against the tenant in the 

distress proceeding
129

 and even though the personal property on the premises was included in 

a bill of sale in the lease as security for the rent.
130

 A slight defect or irregularity in the 

proceedings does not entitle the tenant to damages. No cause of action exists where the 

landlord's action is in accordance with the provisions of the contract. The landlord is not 

liable as for a wrongful distress unless property has been seized, and it has been, held that 

damages are not recoverable for a wrongful levy on land where the tenant's possession has 

not been disturbed. A landlord lawfully levying a distress is not converted into a trespasser ab 

initio because he causation a subtenant to pay no more rent to the tenant in- chief. A landlord 

making a reasonable distress in a lawful manner is not liable for wrongful distress even 

though his motive were malicious. While the right to distrain is suspended pending the 

                    
127

Pa. – Perrin v. Wells, 26 A. 543, 155 Pa. 299- Tanered v. Abdo.Com. Pl. 5 Sch. Reg. Rec. 77. 
128

 Pa.- Industrial Loan Soc, v. Reed, 178 A. 699, 117 Pa. Super. 562 – Hemphil Co. v. Davis Knitting Co. 173, 

A. 704, 114 Pa. Super. 94. 
129

 Tex. – McAfes. V. Chandler, Civ. App. 7 S.W. 3d 833. 
130

 Pa. – Noel v. Cresson Lumber co. 178 A. 692, 113 Pa. Super. 464. 
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appointment of an administrator, if a distress is actually levied the subsequently appointed 

administrator has no right of action therefor, provided the distress would have been lawful if 

at the time it was made he had been administrator.  

(2) Excessive Levy : 

While an excessive distress was allowable by the early common law, since the 

enactment of the Statute of Marl bridge, 52 Henry Ill chapter 4, and similar American 

statutes, an excessive levy of a distress is unlawful and renders the landlord liable in 

damages, provided he has no right to seize the entire property by virtue of his lien for rent.  

(3) Distraint Where No Rent Is Due : 

A distress where no rent is due is wholly without authority and the landlord is a 

trespasser abinitio and guilty of conversion and a right of action arises for damages resulting 

from the unlawful act. The defect is not cured by the circumstance that the appraisement and 

sale take place after the rent becomes due.  

(4) Distraint for More Rent than Is Due : 

In some jurisdiction a distraint for more rent than is due has been held not to be 

actionable, and the fact that the distress is maliciously made is immaterial.  

b. Persons Entitled to Sue : 

An action will lie for any form of wrongful distress at the suit of the tenant
131

 or a 

third person who is the owner of the goods.
132

 Under some statutes an action to recover 

double the value of the goods distrained where no rent is due may by maintained only by the 

tenant, and not by a stranger whose goods have been distrained
133

 under other statutes it may 

be maintained only by the tenant or by a person whose property is on the demised premises 

when the distress is levied.
134

 

 

  

c. Persons Liable : 

The landlord's agent or bailiff, whether or not he is a public officer, is liable in 

damages if he makes an unlawful distress or is guilty of any wrongful or irregular conduct in 

                    
131

 Pa. – Commonwealth, to Use of Neely v. Breckenridge. 33 A. 2d 534, 153 Pa. Super 80. 
132

 N.J. – Evans v. Herring 27 N.J. Law 243. 
133

 N.J. – Hartshorne v. Kierman, N.J. Law 29. 
134

 Del. – Bupp v. Veasey, 100 A. 327, 29 Del. 366. 

http://www.skirec.org/


 

ECONSPEAK: A Journal of Advances in Management IT & Social Sciences, 
 Vol. 8, Issue 1, January 2018  Impact Factor 5.132   ISSN: (2231-4571) 
 www.skirec.org Email Id: skirec.org@gmail.com 

 

 
An International Double-Blind, Peer Reviewed, Refereed Open Access Journal - Included in the International Indexing 
Directories 

 

Page 121 

connection with a lawful distress,
135

 although under some statutes the warrant justifies an 

officer in making the levy and excuses him from liability if he levies in a lawful manner.
136

 

The landlord also is liable in damages for a wrongful distress,
137

 and he is liable for acts of 

the bailiff within the scope of his employment or pursuant to specific directions,
138

 or if the 

landlord participate in his acts
139

 or thereafter ratifies them;
140

 but the landlord is not 

responsible for acts of the bailiff not within the scope of his ployment and not done under, or 

by virtue of, the distress warrant.
141

 

Liability for double damages. The persons subject to the statutory penalty of double 

the value of goods distrained before rent accrues differ in different jurisdictions. In some the 

"person or persons distraining" are made liable to the action and not the "person or persons in 

whose names the distress shall be made."
142

 

d. Form of Action : 

As a rule, where a distress is wrongful, actions of trespass, trover, case or replevin 

may lie according to the nature of the wrong and the relief sought. The injured party is not 

obliged to bring trespass; he may waive the trespass and bring case although trespass is the 

more appropriate remedy unless the wrong is one merely of excessive distress. He may not 

maintain an action of trespass where he has replevied the goods before sale.  

Distraint after tender of rent. Where the tender is made after distress taken, but before 

it is impounded or removed, the tenant may maintain replevin.
143

 In replevin for goods 

diatrained after tender of the rent due, the tenant is not required to continue the tender by 

bringing the money into court.
144

 

Where no rent is due. For levying a distress when no rent is in arrears, the tenant or 

the owner of the goods may at his option pursue a common-law remedy and bring trespass, 

                    
135

 Pa. – Fahrer v. Blumenthal, 190 a. 206, 125 Pa. Super, 568- Bakove v. Reilly, 21 Pa. Dist. & Co. 389. 
136

 Ky. – Powell v. Triplett. & B. Mon. 420- Roberis v. Tenneil, 4 Litt. 236. 
137

 Pa. – Fahrer v. Blumenthal. 190 A. 306, 125 Pa. Super, 563. 
138

 Del. – Weber v. Vernon, 45 A. 537, 18 Del. 359. 
139

W.Va. – Newman v. Robson, 104 S.E. 137, 86 W.Va. 681. 
140

Pa. – Layton, v. Bower 23 Pa. Dist. & Co. 180, 16 Lehigh Co. L.J. 170- Station v. Peoples Pittsburgh Trust 

Co. Com. Pl. 92 Pittasb.Leg.J. 151. 
141

Pa. – Layton, v. Bower 23 Pa. Dist. & Co. 180, 16 Lehigh Co. L.J. 170- Station v. Peoples Pittsburgh Trust 

Co. Com. Pl. 92 Pittasb.Leg.J. 151. 
142

 Pa. – Fretton v. Karcher, 77 Pa. 433- Wells v. Hornish, Penr. & W. 30. 
143

 Pa. – Flat Motor Co.  v. North Broad St. Realty Co., 61 Pa. Super. 35. 
144

 Pa. – Flat Motor Co.  v. North Broad St. Realty Co., 61 Pa. Super. 35.  
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trover, case, or replevin or, when permitted by statute, he may bring trespass or case to 

recover double the value of the goods distrained.    

 Distraint for more rent than due. In some jurisdictions, if a landlord distrains for more 

rent than is due, the tenant's proper course is to tender the amount really due, and if the 

landlord refuses to accept that sum, to replevy the goods and try the disputed question of 

amount in an action of replaying.
145

 

 Excessive levy. Since the enactment of the Statute of Marlbridge, 52 Henry Ill 

chapter4, the landlord has been liable for an unreasonable or excessive distress in a special 

action of case;
146

 and trespass
147

 or replevin
148

 does not lie. In some jurisdictions the remedy 

for an excessive levy is an action for damages for abuse of process.
149

 

Irregular distress. Originally at common law, it there was any irregularity in 

conducting the proceedings on a distress for rent legally made, the distreainer became a 

trespasser ab initio but under a statute of George II, 11 George II chapter 19 $19, and similar 

statutes, where a distress is lawfully made but an irregularity is committed in the subsequent 

proceedings, the party aggrieved may recover full satisfaction for the special damages 

sustained in an action of trespass or of trespass on the case, according to the nature of the 

irregularity.
150

 

Second distress. If a landlord abandons his first distress without justifiable cause or 

the consent of his tenant and levies a second distress for the same rent, the tenant's remedy 

for the taking under the latter is trespass, case, or trover.. 

6. Recoupment, Set-off and Counterclaim : 

 Generally, under statutes permitting set-offs and counterclaims, the landlord, in an 

action by a tenant against his landlord for wrongful distress, may counterclaim for the unpaid 

rent,
151

 and this may be done where the landlord has a lien for rent, although the rent was not 

                    
145

 N.J. – Elkman v. Rovner, 30 A. 2d 516, 133 N.J. Eq. 93. 
146

 N.J. – Whitcomb v. Brant. 68 A. 1103, 76 N.J. Law 201. 
147

 Md. – Bonaparte v. Thayer, 52 A. 196, 95 Md. 548. 
148

 N.J. – Whitcomb v. Brant, 68 A. 1108, 76 N.J. Law 201. 
149

 Ga. – Swain v. nasworthy. 68 B.E. 492, 2 Ga. App. 253. 
150

 N.Y. – Butts v. Edwards, 2. Den. 164. 
151

 Tex. – Dittman v. Myers. Civ. App. 95 S.W.2d 1333, error dismissed.  
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due when the action was commenced.
152

 Likewise the value of the use and occupation of the 

premises may be set off.
153

 

f. Process : 

General rules as to the necessity and sufficiency of process have been applied in 

action for wrongful distress. 

g. Pleading : 

The petition or declaration in an action based on wrongful distress must specifically 

allege the facts on which the cause of action is based.  

h. Issues, Proof and Variance : 

In accordance with general rules, plaintiff, in an action based on wrongful distress, 

must prove the allegations of his petition or declaration as stated and a material variance 

between the pleadings and the proof is fatal. If plaintiff in an action for distress before rent 

became due undertakes to set out the particulars of the demise, he is required to prove them 

substantially as laid.    

j. Trial : 

Rules governing civil trials generally have been applied in trials of sections based on 

wrongful distress.  

l. Damages Recoverable : 

(1) In general 

(2) Illegal distress  

(3) Irregular distress 

(4) Excessive distress or levy 

(5) Exemplary damages  

(1) In General : 

As a general rule the measure of damages for a wrongful distress is the amount which 

will compensate the plaintiff for the injury actually sustained, unless punitive damages are 

justified or the statute permits multiple damages.  

(2) Illegal Distress : 

If the distress was altogether void the measure of damages is the full value of the 

property taken with interest thereof and also such special damages as the distress has 

                    
152

Ill – Cunnea v. Williams, 11 Ill. App. 72. 
153

 Tex. – Johnson v. Hulett. 120. S.W. 257, Tex. Civ. Ap. 11. 
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inflicted. Under some statutes the owner of goods distrained when no rent is in arrears is 

entitled to recover double the value of the goods.  

(3) Irregular Distress : 

Where a distress is originally lawful, but the subsequent proceedings are irregular in 

some particular, the tenant may recover the actual damage sustained. The measure of 

damages is the value of the goods distrained and such special damages as the owner of the 

goods has suffered from the distrained.  

(4) Excessive Distress or Levy : 

Compensatory damages are recoverable for an excessive distress or levy where a right 

of action therefor exists. The measure of compensatory damages is the actual loss sustained 

and this may consist of the value of goods less the amount of rent due but where, although the 

levy is excessive, no more goods are sold than necessary to secure an amount sufficient to 

satisfy the rent, the damages are not measured by the value of the goods.  

(5) Exemplary Damages : 

Where an illegal, irregular or excessive distress is made wantonly or maliciously, 

exemplary damage may be recovered and they are recoverable under such circumstance only. 

Where the landlord and officer are jointly sued, punitive damages may not be awarded if one 

of the parties is liable only for compensatory damages.
154

 The amount of punitive damages 

must not be grossly disproportionate to the real damage inflicted
155

 and if the tenant is not 

entitled to actual damages he may not recover exemplary damages.
156

 

 

 

 

  

 

 

 

 

 

                    
154

 Pa. – Macholme v. Cochenour, 167 A. 647, 109 Pa. Super 568. 
155

 Pa.- Thompson v. Swank, 176 A. 311, 217 Pa. 158. 
156

 Tex.-Pantaze v. Farmer, Civ. App. 205 S.W. 531- Beckham v. Collins, 117 S.W. 431 54 Tex. Civ. App. 241. 
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